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Sales Tax Corner
Don’t Gamble With Sales Tax—
Considerations for Sportsbook and 
Commercial Online Gaming Providers

By Ilya A. Lipin and Brian Baillie

H istorically, betting on sporting events has been viewed as a vice that may 
affect the integrity of the game. Because of prior scandals, such as point 
shaving affecting the spread in basketball games,1 the Professional and 

Amateur Sports Protection Act (PASPA) was enacted to prohibit states from 
authorizing and regulating sports betting except in the grandfathered states of 
Delaware, Nevada, Montana, and Oregon.2 However, even with PASPA in place, 
Americans continued to place illegal wagers of as much as $380 billion per year.3

Since the 2018 Murphy v. NCAA decision4 invalidating PASPA, at least 36 
states and the District of Columbia (23 of which permit sports betting through 
online sportsbooks)5 softened their stance and enacted legislation regulating 
and taxing sports betting.6 Approximately seven of those states provide online 
casino-style games, which players may access via their mobile devices, similar to 
sportsbooks.7 That legalization of previously prohibited activities is creating a 
market for operators and technology companies that support interactive sports 
betting and gaming platforms.

Many gaming laws do not have explicit in-lieu-of provisions, which can preclude 
a state from imposing different types of taxes, such as sales tax, on a similar activity. 
Thus, states may use existing sales tax laws applicable to the taxation of software 
products to impose sales tax on similar products used by operators to facilitate 
sports betting and online games. If you operate sportsbooks or commercial online 
gaming or supply technology, software, or services to operators and wonder what 
is subject to U.S. sales tax, how the tax will be calculated, and who is required 
to collect the tax, this article will help you identify key issues and considerations 
when working through those challenging sales tax complexities.

overview of Common offerings
Online gaming models consist of games of skill or chance.

Games of skill, such as chess, fantasy sport leagues, some e-sport games, and 
sportsbooks, require players to use strategies and their knowledge of the game to 
outsmart their opponents. While there may be a component of luck or chance 
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in a game of skill, the player has a role in determining the 
game’s outcome.

Conversely, players in games of chance, such as dice, 
roulette, and slot machines, rely on luck, rather than skill, 
to win. Some games, like blackjack, may also require skill, 
such as the ability to make decisions based on prior play. 
Games of chance are typically illegal, unless otherwise 
specified by state law.8

When both chance and skill are involved, jurisdictional 
rules often define the game as one or the other, thus deter-
mining the game’s legality and potential tax implications.9

Gaming platforms are either monetary or free. Monetary 
platforms, such as pay-to-play casino slot games, charge 
users for participation or require a monetary investment 
to be eligible to win pooled prizes. Others may provide 
free access to the game but require in-game purchases to 
enhance the gaming experience.

Users generally access operators’ sportsbooks to facilitate 
the placing of bets on sporting events through a phone or 
a software application, which can be downloaded, accessed 
remotely through the cloud, or both. However, wagers 
can also be placed through retail sportsbook kiosks at a 
physical location, such as a casino, bar, or gaming hall. 
Users access online games in similar ways.

To correctly categorize products with remote access 
for sales tax purposes, operators and their suppliers must 
differentiate among and understand three common 
types of cloud computing: Software as a Service (SaaS), 
Infrastructure as a Service (IaaS), and Platform as a Service 
(PaaS).

	■ SaaS allows Internet users to access prewritten 
software hosted in the cloud and operated by a ven-
dor or through a third party on a per-transaction, 
service contract, or subscription basis. Customers 
pay for the right to use the software, rather than 
owning it.10

	■ IaaS is a form of cloud computing that gives users the 
ability to remotely access hardware (servers, networks, 
storage, etc.) on demand through the Internet. A 
provider typically owns, maintains, and operates the 
equipment, while customers can access their applica-
tions, data, and systems on that equipment.

	■ PaaS, which often contains elements of SaaS and IaaS, 
is a set of software and product development tools 
hosted on a provider’s infrastructure. It involves the 
provision of hardware and software as one product 
offering. PaaS users access providers’ networks, servers, 
storage, and operating systems and use that infra-
structure to access provider software. PaaS providers 
generally fully retain and operate software applications 
that are accessed remotely by users.

nexus Considerations

A company may have an obligation to collect and remit 
sales tax on its U.S. sales if it has nexus with a state that 
imposes sales tax on its products and services.

For most companies, nexus is created through physical 
presence, such as having physical property (office, inven-
tory, retail kiosks, servers, etc.) or employees in the state. 
Following the 2018 Supreme Court decision in Wayfair,11 
nexus can also be established by eliciting sales that exceed 
economic thresholds (for example, $100,000 of gross sales 
or 200 separate transactions in the past or current year). All 
states that impose sales tax have economic nexus standards.

For companies operating in a regulated industry, such as 
legalized sports betting or commercial gaming, nexus can 
also be created through state regulation, which may require 
operating only through an in-state licensed retail operator 
and agreeing to file and be compliant with all applicable 
taxes to obtain a license or have a server in a state. For 
example, Arizona requires operators and management 
service providers to accept wagers only on servers located 
in the state and notify the Department of Gaming of the 
physical location of each server used in event wagering.12 
New Jersey allows casinos with gaming permits and sports 
wagering licenses to contract with gaming companies to 
provide Internet gaming and operate online sports pools in 
the state.13 It also requires gaming companies to obtain a 
permit to operate and have equipment engaged in Internet 
gaming activity in the state.14

taxability of online gaming
State gaming taxes on casino-style online games generally 
consist of taxes on gross revenue or adjusted gross pro-
ceeds (generally, gross revenue less payouts) and licensing 
fees. However, from a sales tax perspective, the taxation 
of online gaming generally depends on the method of 
delivery (electronically downloaded software, SaaS, etc.) 
and game features (in-play buy-ins, virtual currency, etc.).

As the commercial online gaming industry continues 
to grow, it is important for operators and suppliers to 
remember that approximately 35 states impose sales 
tax on electronically delivered software, such as an app 
downloaded onto a computer or phone. Over 30 states 
impose sales tax on various digital products, including 
in-game purchases. For instance, access to fee-based pre-
written software that extends or enhances the purchaser’s 
online gaming experience (such as the ability to access 
additional levels and interactions) is subject to sales tax.15 
Approximately half of the U.S. states impose sales tax 
on SaaS, and around 12 states impose sales tax on data 
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processing or information access services.16 Around 14 
states impose sales tax on IaaS17 and 18 states impose sales 
tax on PaaS.18 Thus, vendors of online games or platforms 
must be cognizant of their delivery models (free download, 
pay to download, access online, etc.) and in-app purchases 
that may be subject to sales tax, regardless of whether real 
or virtual currency is used.

taxability of online Sports Betting
The taxation of online sports betting is complex and gener-
ally includes a federal excise tax of 25 basis points on the 
amount of each wager, a state-based tax on gross gaming 
revenue or modified gross profit, and licensing fees.19 
Gaming taxation can generate significant revenue for a 
state. For instance, New York recently announced that, in 
its first year of taxing mobile sports wagering, it collected 
more than $709.2 million in taxes and an additional $200 
million in licensing fees.20

Technology companies, sportsbooks, and operators 
should determine whether sales tax applies to their prod-
ucts and services. For instance, some states that impose 
sales tax on data processing, access to information services, 
data monitoring, streaming, and security services may 
consider specific functions of the sportsbook offering, 
depending on the method of delivery, to be subject to 
sales tax.

If a company combines the sale of taxable and non-
taxable products and services into one fee on customer 
invoices, states may consider those bundled transactions 
of separately identifiable services that are combined with 
taxable components and sold at a single price as taxable in 
their entirety. It is therefore important to review contracts 
and invoicing methodologies to identify and mitigate 
bundling risk.

Access to software, data, or other services—often com-
bined in a service offering—may be purchased by a casino 
or sportsbook operator but is used by players. As part of 
the taxability analysis, when a transaction involves taxable 
(e.g., software) and nontaxable (e.g., potentially select ser-
vices) components that are not separable, it is important to 
analyze the true object of (or principal purpose or essence 
of) the transaction to determine if the taxable items are 
merely incidental to the overall transaction and who the 
ultimate user is, thus not subjecting the entire transaction 
to sales tax. While the application of the true object test to 
determine the taxability of a transaction varies among states, 
“each relies on the concept that services must be taxed, not 
by what they are named, but instead by the function of the 
service, as characterized by the provider and customer.”21

To illustrate the benefit of this analysis, one can look 
at a recent New York Advisory Opinion that considered 
whether receipts from sales of online courses of study 
provided via a software platform are subject to state and 
local sales tax.22 The Department of Taxation and Finance 
determined that free software downloads are not subject 
to sales tax because there is no charge for downloading 
the software. The fee charged for course certificate videos 
streamed through the app and software platform are not 
subject to sales tax, because the “primary function” of the 
service is to provide education programs and not a sale of 
taxable products.23

In determining the taxability of gaming or sportsbook 
offering, it is important to identify and analyze whether 
a transaction’s true object is a sale of software, SaaS, IaaS, 
or PaaS or whether the transaction involves a nontaxable 
service (e.g., sports betting service) that is accessed not by 
the operator but by the players placing bets. Some states 
(e.g., Texas) have attempted to enact legislation imposing 
taxes on consumers placing wagers on sporting events,24 
perhaps realizing that players are the ultimate users of 
the service.

However, the high courts of a limited number of states, 
including Pennsylvania, which imposes sales tax on most 
software offerings, have not adopted the application of the 
true object test.25 In those states, the nontaxable offerings 
of transactions may be unbundled to prevent them from 
becoming subject to sales tax.26

exemptions and reduced Sales tax 
rates

The availability of any exemptions and reduced sales tax 
rates must also be considered. Some states (e.g., New 
Jersey) exempt the sale of software when it is electronically 
delivered and used exclusively in the customer’s trade or 
business.27 Other states (e.g., Iowa and Maryland) may 
exempt SaaS from sales tax if it is furnished for exclusive 
use by another commercial enterprise.28

Some states that impose sales tax on SaaS provide 
reduced preferential sales tax rates. For instance, 
Connecticut imposes a reduced one-percent rate on 
business-to-business sales of SaaS, but the full rate of 6.35 
percent on sales to individuals.29

For PaaS transactions, Indiana provides preferential 
tax treatment for PaaS if the purchase of hardware is 
incidental —that is, less than 10 percent of the purchase 
price—to the purchase of SaaS, which is not subject to 
Indiana sales tax.30
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Companies should also monitor whether they are pur-
chasing software or services for resale, as sales tax should 
not be paid on the purchase but instead charged on the 
sale to the end consumer, unless the purchase is not tax-
able, or another exemption applies. Similarly, companies 
should know where purchased software or services are 
used, because a “bill to” location may impose sales tax on 
the purchase, while the location of shipment or use may 
not impose tax on the purchase.

recommended action items
Because of the imposition of federal- and state-specific gam-
ing taxes and stringent licensing requirements, the potential 
application of sales tax to sportsbooks and commercial 
online gaming platforms operated via software may be an 
afterthought for many companies in the gaming industry. 
To stay compliant with sales tax rules in such a highly regu-
lated industry, it is imperative that technology companies 
in the commercial gaming or sportsbook industry and 
operators evaluate how sales tax may affect their processes.

To accomplish that, a review of the company supplying 
the operators with products and services and its physical 

and economic presence based on the volume of sales and 
transactions should be conducted at least annually. Both the 
operators and suppliers must pay particular attention to the 
characterization of products, contractual language, method 
of delivery, and invoicing methodology to properly identify 
revenue streams for sales tax purposes, analyze the true 
object of the transaction, identify the applicable tax rate and 
potential exemptions, and mitigate possible bundling issues. 
If suppliers do not charge sales tax on taxable transactions, 
operators should carefully review their purchases to identify 
whether use tax should be self-accrued and remitted.

Companies should understand their total state tax 
liabilities including sales taxes, in addition to other appli-
cable federal and international taxes. To determine their 
total state tax liabilities and identify additional tax savings 
opportunities, companies should review their income, 
franchise, gross receipts, payroll, and personal and real 
property taxes, as well as any unclaimed property. Inbound 
companies should also consider whether U.S. treaty pro-
tection may apply for state income tax purposes. Following 
these recommendations and working with a competent 
tax advisor with industry knowledge will improve tax 
compliance and mitigate financial risk.
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