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The COVID-19 pandemic permeates
all aspects of life in the United States,
raising issues of critical importance to
everyone, including the legal community.
One specific area of interest to
attorneys will be examined in a onehour CLE program presented by the
ACBA titled “How Patent Infringement
Concerns May Shape COVID-19 Vaccine
Development and Deployment.”
The distance-learning program will
be sponsored by BDO, the Chicagobased professional services firm, and
presented by David Duski, Director and
BDO’s National Intellectual Property
Practice Leader.
The program will be offered from
12 to 1 p.m. on October 14.
“This is a very hot topic in the
pharmaceutical and life science
sectors, which are both dominated by
patents,” Duski said. “Everyone working
in these industries should be well
aware of the potential risks their
organizations face.”
According to the program description,
the COVID-19 pandemic has driven
pharmaceutical companies around the
world to shift their focus to develop a
safe and effective vaccine and/or
therapeutic treatment as quickly as
possible. However, the urgency and speed
at which research and trials are being
conducted leaves little time for
companies to assess legal risks – including
potential patent infringement.
The program intends to provide an
in-depth discussion of the options
available to the Federal Government
to shield potential infringers from
liability to accelerate vaccine delivery

and meet public demand. Also
discussed will be how patent damages
may be assessed in light of the
unprecedented situation if companies
are not immunized against infringement
by the government.
“For pharmaceutical companies,
the greatest assets are their patents,”
Duski said. “They invest substantial
time and resources in research and
development that cost hundreds of
millions of dollars. Now there is a push
to develop vaccines and treatments as
soon as possible. Companies in that

space may not have the time or
resources to assess the relevant patent
landscape or determine if their
development and commercialization
efforts might infringe on patent rights
of third parties. They could be drawn
into unwanted litigation that could
result in significant costs related to
legal fees or damages.”
Duski said another important topic
revolves around the government’s
ability to exercise its ‘march-in’ rights
when a patent was developed using
federal funding and its ability to

provide companies ‘authorization
and consent’ to practice patented
technology. According to Duski, the
government can, in certain circumstances, immunize companies for
liability and protect them from
patent infringement claims under
certain scenarios.
“Most companies want to do what is
best for the public good, but they have
invested time and resources in their
work and expect a return on that
investment,” Duski said. “So should it be
that any vaccine trials or development
be slowed because a company is
worried about patent infringement, or
should they let the government exercise
its march-in and eminent domain
rights so companies can focus on the
public interest?”
If there is a moral to this story,
Duski said, it’s that any time a company
is engaged in new product development
they need to be aware of the patent
landscape and do their due diligence
in advance – especially in these
coronavirus-dominated times.
“After all, this might not be the last
virus (pandemic) we see in our lifetime,”
he said.
This program is free for ACBA
members and has been approved for
one hour of Substantive CLE credit.
For more information, visit the
ACBA website at ACBA.org. n

New video messages from ACBA
President in Sidebar e-newsletter
By Brian Knavish

There’s always a lot going on at the
ACBA, and these days – amid a global
pandemic and all the changes that
come with it – there’s more than ever.
The amount of topics discussed
during ACBA Board of Governors
meetings can be astounding, and all of
it impacts you, the members of the
Pittsburgh legal community. While the
meeting minutes are available to
members at ACBA.org, few attorneys
have the time to dig through pages
and pages of notes to digest the most
newsworthy items.
Wouldn’t it be nice if there were a
brief, snappy glance at the most
important topics discussed at each
board meeting? Kind of a “what do I
really need to know?” summary …
Now there is.
ACBA President Elizabeth Hughes
is recording brief video recaps of each
Board of Governors meeting immediately
at the conclusion of the session. A link
to the video recap is then included in

the edition of the next available edition
of the Sidebar e-newsletter.
“Particularly during these times,
we want to be transparent about how
we are doing and the challenges that
we are facing, and to that end it is
important to provide the membership
with real-time information about
actions being taken by the board,”
said Hughes. “We decided that through
a quick video, members can hear a
brief message, directly from the
president, summing up the key
businesses being discussed at the
board meetings. Members are always
welcome to read the minutes to get into
the fine details, but we wanted to offer
an easy way to hear the highlights.”
The ACBA launched the video
summary idea in September, and
already there’s significant interest.
More than 200 ACBA members
clicked on the first video message.
Hughes plans to continue offering
the recaps after each meeting, and the

Elizabeth Hughes summarizes
the Sept. 1 Board of Governors
meeting in her first video recap
at vimeo.com/454053656.
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The intersection of claims analysis and data analytics
By Dan Jasper

Big data and business analytics
have been around for the better part
of a century, but only in the last couple
of decades have they begun to permeate
every aspect of business. According to
Valuates Reports, the big data analytics
market size is projected to surpass
half a trillion USD by 2026. Certain
industries have not been as quick to
adopt data analytics into their business
model, and the legal profession falls
squarely in this camp. However, over the
past decade, adoption of data analytics
in the legal industry has ramped up.
As adoption accelerates, those who
embrace data analytics and the associated
technological advances will gain a
clear competitive advantage.

What Is Data Analytics?

Data analytics refers to the techniques
used to sort through massive amounts
of unstructured information and derive
key insights from it. The data analytics
process often involves combining
information from non-uniform, disparate
datasets in order to identify potential
relationships and trends.
Data visualization is a specific
subcategory of data analytics, whereby
data is presented in a graphical or
pictorial representation to identify
trends and relationships among the
datapoints more easily.

Information Consolidation

When contractors begin work
under a new contract, they are not

usually planning on submitting a
claim for additional costs down the
line. Consequently, information vital to
the claim may not be stored in a single,
well-maintained dataset. In one recent
case, a contractor had submitted
hundreds of change orders that were
charged on a time and materials basis.
Although the contractor had maintained
an Excel file keeping track of the
change orders and the amount paid
under each, the file did not include a
record of the actual types of costs
charged under those change orders. This
information was only available across
more than 1,500 T&M slips submitted
along with the change orders.
To avoid duplicating amounts
claimed between the change orders
and the claim itself, the contractor had
to identify the specific types of costs
paid under the change orders. The
contractor could have asked a legal or
consulting team to review all 1,500
T&M slips and copy the data into a
single dataset for analysis. However,
this would have been very time
consuming and expensive – and
susceptible to human error. Instead,
an Excel macro was developed to pull
the relevant data from all of the T&M
slips and compile it into a single Excel
file of roughly 20,000 rows.
At this point, the data could be
filtered and summarized with just a
few easy clicks of a button. The entire
process took roughly 20 hours, a
massive reduction from the 200 or more
hours it could have taken to individually
open each T&M slip and manually
copy the data to a new file. This is
merely one example of how Robotic
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Process Automation, or RPA, a type of
software that can automate mundane
and repetitive tasks, can save money,
reduce time and increase accuracy.

Damages Quantification

Whenever possible, the primary
source for a damage quantification should
be a detailed general ledger or job
cost report. For larger contracts, these
datasets can easily be hundreds of
thousands or even more than a million
rows. Attempting to analyze this data
in Excel can be unwieldy at best and
downright impossible at worst.
Fortunately, there is a plethora of
tools available for easily and efficiently
analyzing data of this size. MS SQL
Server is a staple in the data analytics
industry and can easily handle almost
any task necessary in a damages
quantification analysis. Although
there may be a steep learning curve,
having the knowledge and skills to
compile, transform and summarize
big data can save immeasurable time
and money in the long run.

Telling a Story with Data

One of the more exciting aspects of
data analytics is data visualization.
Not only are data visualizations more
appealing in appearance, they enable
users to quickly gain valuable insights
that may not otherwise be apparent.
Additionally, there are now many easyto-use programs to create dashboards
with a variety of visualizations.
In another recent case, a contractor
had submitted over 10,000 invoices

over the course of a project. A
dashboard was developed that included
visualizations summarizing the data
in a more accessible format. Users
could begin at a high level and drill
down into narrower categories of
invoices. They could see specific
invoices of interest and then follow a
link to view all of the associated
supporting documentation. Both the
legal and consulting teams used the
dashboard, likely saving the contractor
hundreds of thousands of dollars
through increased efficiency.
The benefits of data visualization
go beyond internal efficiencies. An
attractive data visualization dashboard
can assist in holding the attention of a
jury, judge or arbitration panel. In
complex damages cases, hours – or
even days – are spent discussing cost
accounting and staring at tables upon
tables of numbers. Providing this
information in a more digestible form
can help drive a point home.

Conclusion

These are just a few of the ways
data analytics can be used in claims
analysis. Data analytics is no longer
the future. It is the present. Legal
professionals who do not leverage
data analytics to increase efficiencies
and improve their work product will
be operating at a severe deficit. n

Dan Jasper is a Director in the Construction
& Environmental Solutions Group at
BDO. Dan’s primary focus is construction,
Continued on page 22
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including preparing damages calculations,
working to resolve schedule delay
disputes, and providing project controls
support. He has used his data extraction
and analytics skills to create efficient
processes for document review and cost
analyses in construction disputes in
excess of $1 billion.

Key Considerations When
Evaluating Events Under Force
Majeure Clauses

When determining whether an event
falls within the definition of force
majeure in an existing agreement,
first consider the specific language.
Subject to the particular language in
the parties’ agreement, generally, one
may be required to show:
1. The party seeking relief was
prevented from performing its
obligations or was delayed;
2. The event was beyond the control
of the party seeking relief;
3. There were no reasonable steps
the party seeking relief could have
taken to mitigate;
4. The force majeure event the sole
reason for non-performance
Next, we consider the case when
there is no force majeure clause or when
the event does not fall within the scope
of the specific force majeure clause.

An Alternative: Hardship Clauses
and Arbitration

The purpose of force majeure
clauses in construction contracts is to
provide a mechanism between the
parties to address certain events that
arise in the future and to address, among
other things, time and costs: essentially
to allocate the risk appropriately
among the parties. Similarly, hardship
clauses may also be incorporated into

Visit us today at ACBA.org.

protect a party where events have
made the performance of that party’s
obligations much more onerous than
the parties reasonably anticipated at
the time they entered into the contract.
In the international context, these laws
differ significantly from jurisdiction
to jurisdiction. In certain jurisdictions,
the laws require the parties to renegotiate
the contract, and if the renegotiation
between the parties fails, the sole
remedy may be termination. In other
cases, the burdened party may have
the right to request “adaptation” of
the contract by the Arbitrator.
Whether or not an arbitrator should
adapt a contract in the event the parties
are not able to renegotiate it is a topic
of debate. By simply leaving a party
bound to the original terms, and if the
terms become so onerous, the party
may have no other option but to terminate
or default. Some suggest that parties
may employ the use of a hardship
clause. One institutional method
suggested two basic options: adaptation
or termination. A contemplated potential
solution suggests that provision could
be made for the satisfaction of two
primary conditions, and then the
selection of the desired course to
follow. By way of illustration:
In the event that
a) the performance of the duties is
so onerous to the burdened party; and
b) the burdened party cannot avoid
or overcome the event;
Then [select one option from below]
i) the party who is burdened may
terminate the contract but may not
seek adaptation from the Arbitrator;
ii) either party may request the
Arbitrator to adapt the contract or to
terminate the contract; or

review the key points discussed
above. For contracts that don’t have
force majeure provisions, or if it is
drafted in such a way as to prevent
relief for the specific event and only
offers termination, and the parties are
unable to renegotiate, consider using
a hardship clause and submission to
arbitration which would empower the
arbitrator to adapt the contract to the
new conditions. n

Giselle Leonardo, Esq. is an Attorney &
Civil Engineer, and is a full-time
independent neutral primarily serving
as Arbitrator on complex construction,
energy, infrastructure and international
cases. She is a member of the AAA
Construction Panel & ICDR International
Panel, CPR, and serves on ICC cases.
She also serves as a mediator and utilizes
videoconferencing in both arbitrations and
mediations. Info at www.Leonardo
Arbitration.com or by email gleonardo@
LeonardoArbitration.com.
VIDEOCONFERENCING
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content and the parties’ ability to
effectively present their case.
For the final arbitration hearing via
videoconference some points to
consider include:
• Who will establish the framework
and protocols for the arbitration via
videoconference?
• Who will conduct the videoconferencing for arbitration hearing?
The arbitrator, only one of the counsels,
or a third-party provider? [the author
does not recommend only one counsel
control the hearing, unless the parties
specifically request it]

• How will the witness be viewed?
(headshot only, full body, desk area?)
• Who will be allowed to observe
the witness’s testimony?
• Will counsel need separate
“break-out” rooms?
• How will the arbitrators confer on
issues that arise during the hearing?
• Does the arbitrator have sufficient
command of the technology to handle
issues that arise from a technical
perspective during the hearing if
there is no third-party assistance?
• How will objections be handled?
• How will voluminous exhibits be
handled? Multiple screens?
• Who will control the presentation
of exhibits on the screen and for the
witness?
• Who will be in charge to
assure the fundamental security of
the technology?

Conclusion

Certainly, this is not an exhaustive
list, but it can serve as a starting
point for an effective, streamlined,
and efficient arbitration using
videoconferencing. n

Giselle Leonardo, Esq. is an Attorney &
Civil Engineer, and is a full-time
independent neutral primarily serving
as Arbitrator on complex construction,
energy, infrastructure and international
cases. She is a member of the AAA
Construction Panel & ICDR International
Panel, CPR, and serves on ICC cases.
She also serves as a mediator and utilizes
videoconferencing in both arbitrations and
mediations. Info at www.Leonardo
Arbitration.com or by email gleonardo@
LeonardoArbitration.com.

