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SUMMARY
Catherine Hughes, Office of Tax Policy of the US Treasury Department, recently
spoke at the American Bar Association Conference. Part of her discussion
indicated that proposed regulations under IRC section 2704 will likely be
introduced in the fall of 2015. Those regulations may limit the availability of
lack of control and lack of marketability discounts for transfers of closely held
interests among family members. Accordingly, clients contemplating the
transfer of closely held business interests should consider making those gifts as
soon as possible, prior to the issuance of the proposed regulations.
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DETAILS
IRC Section 2704 & Applicable Restrictions
IRC Section 2704 was enacted in 1990 to eliminate perceived valuation abuses
concerning certain lapsing voting and liquidation rights as well as certain
restrictions on liquidation. Specifically, the statute addresses transfers of
interests in controlled corporations or partnerships among family members. In
valuing those transfers “applicable restrictions” are to be disregarded. An
“applicable restriction” is any restriction that effectively limits the ability of a
corporation or partnership to liquidate and, (i) where either the restriction
lapses, in whole or in part, after the transfer, or (ii) the transferor or family
members can remove the restriction, in whole or in part.
An applicable restriction, however, does not include any restriction imposed by
federal or state law, nor any reasonable restriction which arises as part of
financing to the corporation/partnership with a person who is not related to
the transferor or transferee, or a member of the family of either. Many states
enacted statutes that caused a restriction to be imposed by state law such that
discounts for those restrictions were still permitted.
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Section 2704(b)(4) provides that the IRS can issue regulations that would disregard other restrictions if the restriction has
the effect of reducing the value of the transferred interest, but does not ultimately reduce the value of such interest to
the transferee. Under this provision, the IRS intends to issue proposed regulations.
When Will the Regulation Take Effect?
It is not known if this Regulation will be effective as of the date of the Proposed Regulation, or as of the date of issuance
of the Final Regulation. If gifts, as described above, are contemplated, the safest approach is to make them prior to
issuance of the Proposed Regulation in late summer or early fall of 2015.

The Tax Practice at BDO is among the largest tax advisory practices in the United States. With 58 offices and more than 400 independent alliance firm locations in
the United States, BDO has the bench strength and coverage to serve you.
BDO is the brand name for BDO USA, LLP, a U.S. professional services firm providing assurance, tax, financial advisory and consulting services to a wide range of publicly
traded and privately held companies. For more than 100 years, BDO has provided quality service through the active involvement of experienced and committed
professionals. The firm serves clients through 63 offices and over 400 independent alliance firm locations nationwide. As an independent Member Firm of BDO International
Limited, BDO serves multinational clients through a global network of 1,328 offices in 152 countries.
BDO USA, LLP, a Delaware limited liability partnership, is the U.S. member of BDO International Limited, a UK company limited by guarantee, and forms part of the
international BDO network of independent member firms. BDO is the brand name for the BDO network and for each of the BDO Member Firms. For more information,
please visit www.bdo.com.
Material discussed in this tax alert is meant to provide general information and should not be acted on without professional advice tailored to your firm's
individual needs.
© 2015 BDO USA, LLP. All rights reserved. www.bdo.com

2

