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To ensure compliance with Treasury Department
regulations, we wish to inform you that any tax
advice that may be contained in this communication
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Nonresident individuals of the District of Columbia maintaining an unin-
corporated business within the District of Columbia should file a protec-
tive refund claim for open years for D.C. unincorporated business tax
paid, as a result of a March 8, 2006 D.C. Superior Court decision (Bender
v D.C)).

In this case, the D.C. Superior Court ruled as a matter of law (Summary
Judgment) that the unincorporated business tax is an income tax and,
therefore, if imposed on a nonresident individual of D.C. is in violation of
the D.C. Self-Government and Governmental Reorganization Act of 1973
(Home Rule Act), which prohibits the District from imposing an income
tax on nonresidents. The case is being appealed by the Department with
the D.C. Court of Appeals, with oral arguments scheduled to begin in
June 2006.

In the interim, unincorporated businesses should continue to file D.C.
unincorporated franchise tax returns, including returns due for the 2005
tax year and pay this tax on the business’ entire net income from D.C.
sources. However, the refund claim may be filed with the Department
now, although the Department will not act on any claims and will hold
them in suspense until the final adjudication of this case. A protective
refund claim under the Bender case must be filed in the following format.

Submit a completed D-30, Unincorporated Business Franchise Tax Re-
turn, with the words “Bender Claim” clearly displayed across the top of
page. The D-30 should be identical to the last one submitted for the pe-
riod down to Line 35. If adjustments are claimed above Line 35, this
needs to be noted in a separate cover letter attached to the D-30. The
cover letter and return must then be identified as an amended return. Line
36 needs to be recalculated to eliminate the taxed portion of the income
allocated to non-resident individual partners.



