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Subject:   
 
IRS Relaxes  
Treaty-Based Return 
Disclosure Requirements 
 

Issue: 
The U.S. Internal Revenue Service (IRS) issued final regulations regarding 
certain aspects of the nonresident alien withholding tax regime. Among other 
things, these final regulations relax the rules requiring foreign taxpayers to file 
U.S. tax returns to disclose the fact that they obtained benefits under an income 
tax treaty. 
 
Affecting: 
Foreign persons claiming treaty benefits for U.S. source dividends, interest or 
certain other income items reportable on Form 1042-S. 
 
Details: 
The regulations under Section 6114 generally provide that a foreign taxpayer 
that takes a return position that an income tax treaty overrules or modifies any 
provision of the Internal Revenue Code and thus reduces its U.S. tax liability 
disclose such position by filing a U.S. tax return including a Form 8833. This 
broad rule forces many foreign taxpayers to file U.S. tax returns.   
 
Certain exceptions (waivers) from the disclosure requirement exist currently.  
But the waivers did not apply, for instance, in many cases where foreign 
corporations receive U.S. source dividends. The final regulations expand the list 
of exceptions to benefit, in particular, foreign corporations. The following 
payments, if received in taxable years ending after December 31, 2004, generally 
no longer trigger the disclosure (and return filing) requirement for the foreign 
recipient: 
 

• Any amount received from a domestic corporation, if the foreign 
recipient owns 25 percent or more of the domestic company and if the 
payment was properly reported on Form 1042-S. 

• Any amount received from and properly reported on Form 1042-S by a 
withholding agent that is (a) a U.S. financial institution, (b) a qualified 
intermediary, (c) a withholding foreign partnership, or (d) a 
withholding foreign trust. 

• Amounts of $500,000 or less received by foreign entities (i.e. 
taxpayers that are not individuals or States) and that have been 
properly reported on Form 1042-S and are not received through an 
intermediary or flow-through entity. 
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For More Information &  
Your Local Contacts: 
Please contact: 
Jack Frame  
330 Madison Ave  
New York, NY 10017 
Phone: 212-885-8125  
Fax: 707-982-0633  
Email: jframe@bdo.com 
 



The information in this newsletter is for general guidance only and is not a substitute for professional advice. 
The BDO Member Firms accept no responsibility for any actions taken or not taken on the basis of the 
information in this newsletter. 
 
To ensure compliance with Treasury Department regulations, we wish to inform you that any tax advice that 
may be contained in this communication (including any attachments) is not intended or written to be used, 
and cannot be used, for the purpose of (i) avoiding tax-related penalties under the Internal Revenue Code or 
applicable state or local tax law provisions or (ii) promoting, marketing or recommending to another party any 
tax-related matters addressed herein. 
 

 
How BDO Seidman can help: 
If you have questions as to how you and your company may benefit from any of these changes, please contact us.  
Our international tax professionals have the knowledge and experience to give advice on this and other issues 
affecting foreign taxpayers. 
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